INCREASING THE MINIMUM LEGAL SALE AGE FOR
TOBACCO PRODUCTS TO 21

“Raising the legal minimum age for cigarette purchaser to 21 could gut our key young adult
market (17-20) where we sell about 25 billion cigarettes and enjoy a 70 percent market share.”"
— Philip Morris report, January 21, 1986

Tobacco use remains the leading cause of preventable death in the United States, killing more than
480,000 people each year.? It causes cancer, heart disease and respiratory diseases, among other health
disorders, and costs the U.S. as much as $170 billion in health care expenditures each year.® Each day,
more than 250 kids under the age of 18 become regular, daily smokers; and almost one-third will
eventually die from smoking.* If current trends continue, 5.6 million of today’s youth will die prematurely
from a smoking-related iliness.5

High tobacco taxes, comprehensive smoke-free laws and comprehensive tobacco prevention and
cessation programs are proven strategies to reduce tobacco use and save lives. Increasing the minimum
legal sale age (MLSA) for tobacco products to 21 complements these approaches to reduce youth
tobacco use and to help users quit.

On December 20, 2019, President Trump signed legislation to amend the Federal Food, Drug, and
Cosmetic Act, and raise the federal minimum age of sale of tobacco products from 18 to 21 years,
effective immediately. Prior to the federal increase, nineteen states — Arkansas, California, Connecticut,
Delaware, Hawaii, lllinois, Maine, Maryland, Massachusetts, New Jersey, New York, Ohio, Oregon,
Pennsylvania, Texas, Utah, Vermont, Virginia and Washington — had raised the tobacco age to 21, along
with Washington, DC and at least 540 localities.® Subsequent to the federal age of sale increase, another
11 states—Colorado, Indiana, lowa, Kentucky, Minnesota, Mississippi, New Mexico, Oklahoma, South
Dakota, Tennessee and Wyoming—have raised their tobacco age to 21.

Raising the legal sale age is popular with the public, including smokers. A 2017 CDC poll found that
three quarters of adults favor raising the tobacco age to 21, including nearly two-thirds (64.7%) of
smokers. The idea has broad-based support across the country, including support among men and
women, and Americans of all income, education, race/ethnicity and age groups.”

There is strong reason to believe that MLSA 21 will contribute to reductions in youth tobacco use. Central
to the MLSA strategy are the facts that many smokers transition to regular, daily use between the ages of
18 and 21; many young adult smokers serve as a social source of tobacco products for youth; and
tobacco companies have long viewed young adults ages 18 to 21 as a target market group. The key facts
supporting the policy derive from the 2015 Institute of Medicine report on raising the tobacco sale age;
evidence from jurisdictions that have adopted the policy; research on youth and young adult tobacco use
and access, and research on industry marketing tactics.

The IOM Predicts MLSA 21 Will Reduce Smoking and Save Lives

A March 2015 report by the Institute of Medicine (IOM), one of the most prestigious scientific authorities in
the United States, strongly concluded that raising the tobacco sale age to 21 will have a substantial
positive impact on public health and save lives.® Based on a review of the literature and predictive
modelling, it finds that raising the tobacco sale age will significantly reduce the number of adolescents
and young adults who start smoking; reduce smoking-caused deaths; and immediately improve the health
of adolescents, young adults and young mothers who would be deterred from smoking, as well as their
children. Specifically, the report predicts that raising the minimum age for the sale of tobacco products to
21 will, over time, reduce the smoking rate by about 12 percent and smoking-related deaths by 10
percent, which translates into 223,000 fewer premature deaths, 50,000 fewer deaths from lung cancer,
and 4.2 million fewer years of life lost.
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Emerging Evidence Is Promising

Because it is a relatively new strategy, data on the impact of increasing the MLSA to 21 is limited; but, the
data that are available provide strong reason to believe that it will contribute to reductions in youth
tobacco use.

Based on preliminary data available from California, New York City, and Chicago, raising the tobacco sale
age to 21 can be easily implemented and can help reduce youth access to and use of tobacco.

California

California’s Tobacco 21 law became effective in June 2016. Initial evaluation results indicate that there is
high awareness and support for the new law among tobacco retailers and young adults, two key
audiences for ensuring compliance with the law. In addition, tobacco purchase data show that there is
high compliance with the law among retailers.®

¢ Implementation: Virtually all retailers (98.6%) were aware of the new law 7 months after its effective
date, and a large majority of retailers supported the law (60.6%). Nearly two-thirds of young adults
were aware of the law.

o Retail sales to teens: Tobacco purchase data show a significant decline in tobacco sales to younger
teens following implementation of the law. Specifically, compliance data for 15-16 year olds showed a
45% reduction in sales of tobacco products to underage buyers before and after the law. Before the
law, 10.3% of sampled retailers sold tobacco to 15 to 16 year olds. After the law, 5.7% of sampled
retailers sold tobacco to 15-16 year olds. Prior to the higher sale age law, for this age group, the
retailer violation rate had been flat since 2009, suggesting strongly that the higher age limit is related
to the decline. There was also a significant decrease in illegal tobacco sales among tobacco-only
retailers after the law was implemented.

Oregon

Oregon’s Tobacco 21 law became effective in January 2018. Preliminary evaluation results from the first
nine months of the law indicated a significant decrease in recent tobacco use initiation among both youth
ages 13 to 17 and young adults ages 18 to 20.10

New York City

In August of 2014, New York City simultaneously implemented policies to raise the tobacco sale age to
21 and to reduce sources of cheap tobacco. While reductions in smoking cannot be attributed solely to
the Tobacco 21 law, preliminary findings suggest that the law is contributing to reductions in youth
tobacco use:

¢ Data from the Youth Risk Behavior Survey show that there was a 29 percent decline in current
cigarette smoking among high school students between 2013 and 2015. There were also reductions in
ever trying cigarettes (-18%) and smoking initiation in the past 12 months (-13%), over the same time
period.

Chicago

Chicago has taken a number of actions to reduce tobacco use in recent years including increasing the
cost of tobacco and restricting the sale of flavored tobacco products. In addition, in July 2016, Chicago
implemented a policy to raise the tobacco sale age to 21. Data show that Chicago’s comprehensive
approach is reducing smoking:

o Data from the Youth Risk Behavior Survey show only 6% of Chicago high school students reported
current cigarette smoking in 2017, an all-time low. This represents a 56% decrease in cigarette
smoking among youth since 2011.
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e Chicago’s annual Healthy Chicago survey found that current smoking of cigarettes and e-cigarettes
among 18-20 year olds declined by over one third between 2015 and 2016, from 15.2% to 9.7%.?

Most Adult Smokers Start Smoking Before Age 21

National data show that about 95 percent of adult smokers begin smoking before they turn 21, and a
substantial number of smokers start even younger— about three-quarters of adult smokers first try
smoking before age 18.12 While less than half (46%) of adult smokers become regular, daily smokers
before age 18, four out of five become regular, daily smokers before they turn 21.14 This means the 18 to
21 age range is a time when many smokers transition to regular use of cigarettes.® According to one
national survey, the prevalence of current smoking among 18-20 year olds is more than double that of 16-
17 year olds (18.8% vs. 7.5%).16

Another national survey found that among middle and high schoolers who had ever smoked cigarettes,
the median age of first trying smoking was 12.6 years old. Over half (55.4%) of youth who had ever
smoked cigarettes had initiated by age 13. Youth who started smoking before or at age 13 were more
likely to be current smokers and to report greater nicotine dependence.’

Tobacco companies have admitted in their own internal documents that, if they don’t capture new users
by their early 20’s, it is very unlikely that they ever will. In 1982, one RJ Reynolds researcher stated:

“If a man has never smoked by age 18, the odds are three-to-one he never will.
By age 24, the odds are twenty-to-one.”8

Delaying the age when young people first experiment or begin using tobacco can reduce the risk that they
transition to regular or daily tobacco use and increase their chances of successfully quitting, if they do
become regular users.'® The IOM report notes that the age of initiation is critical and predicts that
“Increasing the minimum age of legal access to tobacco products will likely prevent or delay initiation of
tobacco use by adolescents and young adults.”?°

Adolescents are particularly vulnerable to the addictive effects of nicotine. The IOM report found that
“The parts of the brain most responsible for decision making, impulse control, sensation seeking, and
susceptibility to peer pressure continue to develop and change through young adulthood, and adolescent
brains are uniquely vulnerable to the effects of nicotine and nicotine addiction.”?! The U.S. Surgeon
General has stated that “the potential long-term cognitive effects of exposure to nicotine in this age group
are of great concern.”?? Because adolescence and young adulthood are critical periods of growth and
development, exposure to nicotine may have lasting, adverse consequences on brain development. The
IOM report’s review of the literature on the developmental context of youth tobacco use emphasizes that
the brain continues to develop “until about age 25.”2% As reported by the U.S. Surgeon General:

“This earlier age of onset of smoking marks the beginning of the exposure to the many
harmful components of smoking. This is during an age range when growth is not
complete and susceptibility to the damaging effects of tobacco smoke may be enhanced.
In addition, an earlier age of initiation extends the potential duration of smoking
throughout the lifespan. For the major chronic diseases caused by smoking, the
epidemiologic evidence indicates that risk rises progressively with increasing duration of
smoking; indeed, for lung cancer, the risk rises more steeply with duration of smoking
than with number of cigarettes smoked per day.?*

Adding to the concern is the fact that young people can often feel dependent earlier than adults.?® Though
there is considerable variation in the amount of time young people report it takes to become addicted to
using tobacco, key symptoms of dependence—withdrawal and tolerance—can be apparent after just
minimal exposure to nicotine.?® According to the 2014 Report of the Surgeon General, “the addiction
caused by the nicotine in tobacco smoke is critical in the transition of smokers from experimentation to
sustained smoking and, subsequently, in the maintenance of smoking for the majority of smokers who
want to quit.”?” IOM’s recent review summed up the evidence:
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“It is clear that the juxtaposition of numerous risk factors during the adolescent and young
adult years is likely to increase the probability that first trials of tobacco use will turn into
persistent use. These factors include the sequence of neurodevelopment in the
adolescent years, the unique sensitivity of the adolescent brain to the rewarding
properties of nicotine, the early development of symptoms of dependence in an
adolescent’s smoking experience (well before reaching the 100-cigarette lifetime
threshold), and the difficulties that adolescents have in stopping smoking.”?8

As a result of nicotine addiction, about three out of four teen smokers end up smoking into adulthood,
even if they intend to quit after a few years.?® As noted above, smoking-related health problems are
influenced by both the duration (years) and intensity (amount) of use. Unfortunately, individuals who start
smoking at younger ages are more likely to smoke as adults, and they also are among the heaviest
users.% In addition to longer-term health risks such as cancer and heart disease, young people who
smoke are at risk for more immediate health harms, like increased blood pressure, asthma and reduced
lung growth.3!

Over the past several years, there has been a rapid rise in youth use of electronic cigarettes. This is a
concern because as stated by the Surgeon General, “E-cigarette use poses a significant — and avoidable
— health risk to young people in the United States. Besides increasing the possibility of addiction and
long-term harm to brain development and respiratory health, e-cigarette use is associated with the use of
other tobacco products that can do even more damage to the body.”32

E-cigarettes are now the most popular tobacco product among young people. According to the National
Youth Tobacco Survey, 27.5 percent of high schoolers and 10.5 percent of middle schoolers reported
current use of e-cigarettes in 2019.32 2014-2016 data from the same survey showed that among middle
and high schoolers who had ever tried e-cigarettes, the median age of first trying an e-cigarette was
14.1.34 A 2018 report by the National Academies of Science, Engineering and Medicine (NASEM) found
the effect of e-cigarette use on cigarette smoking initiation to be causal, concluding that “There is
substantial evidence that e-cigarette use increases risk of ever using combustible tobacco cigarettes
among youth and young adults.”3>

Older Adolescents and Young Adults Are a Source of Cigarettes for Youth

According to the 2018 Monitoring the Future Survey, more than 60% of 10t grade students and nearly
half (46%) of 8" grade students say it is easy to get cigarettes. More than 60% of 10t grade students also
say it is easy to get vaping devices and e-liquids.36 This perception that getting tobacco products is easy
exists despite the fact that fewer retailers are selling tobacco to underage youth than before. In 2014
(federal fiscal year), the national retailer violation rate was 9.8 percent.®” This suggests that youth are
obtaining cigarettes from sources other than direct store purchases.

Research shows that youth smokers identify social sources, such as friends and classmates, as a
common source of cigarettes. 40.3% of underage youth tobacco users report that they get their tobacco
products from a social source.38 Although older and more established youth smokers are more likely to
attempt to purchase their cigarettes directly than kids who smoke less frequently or are only
“experimenting,” they are also major suppliers for kids who do not purchase their own cigarettes but
instead rely on getting them from others.2® And with more 18- and 19-year olds in high school now than in
previous years, younger adolescents have daily contact with students who can legally purchase tobacco
for them.40

National studies find that underage youth commonly obtain cigarettes from social networks. The 2013-
2014 wave of the Population Assessment of Tobacco and Health (PATH) study found that 75% of 15-17
year old current smokers obtained cigarettes from social sources.*! According to the 2018 National Youth
Tobacco Survey, 72.6% of middle and high school e-cigarette users under 18 report obtaining e-
cigarettes from social sources—primarily friends.4? Data from the National Survey on Drug Use and
Health (NSDUH) show that nearly two-thirds (63.3%) of 12- to 17-year olds who had smoked in the last
month had given money to others to buy cigarettes for them. One-third (30.5%) had purchased cigarettes
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from a friend, family member or someone at school. In addition, six out of ten (62%) had “bummed”
cigarettes from others.*3

Raising the sale age of tobacco to 21 is likely to make both direct retail purchase and social source
acquisition more difficult for underage youth, especially for 15-,16-, and 17- year olds, “who are most
likely to get tobacco from social sources, including from students and co-workers above the [minimum
legal age of access] MLA.”#** With the minimum legal sale age set at 21 instead of 18, legal purchasers
would be less likely to be in the same social networks as high school students and therefore less able to
sell or give cigarettes to them.

Tobacco Companies Target Young Adults Ages 18 to 21

Tobacco industry advertising and promotional activities cause youth and young adults to start smoking,
and nicotine addiction keeps people smoking past those ages.*> Tobacco companies heavily target young
adults ages 18 to 21 through a variety of marketing activities—such as music and sporting events, bar
promotions, college scholarships and parties—because they know it is a critical time period for solidifying
tobacco addiction.*8 It is also a time when the industry tries to deter cessation and recapture recent
quitters.*’

Tobacco companies realize that the transition into regular smoking that occurs during young adulthood is
accompanied by an increase in consumption, partly because the stresses of life transitions during that
time—going to college, leaving home, starting a new job, joining the military, etc.—invite the use of
cigarettes for the effects of nicotine.*® Statements obtained from the tobacco industry’s internal
documents emphasize the importance of increasing consumption within this target market in order to
maintain a profitable business:

“...eighteen to twenty-four year olds will be “[c]ritical to long term brand vitality as
consumption increases with age.™®

“...[tThe number one priority for 1990 is to obtain younger adult smoker trial and grow
younger adult smoker share of market.”°

“To stabilize RJR’s share of total smokers, it must raise share among 18-20 from 13.8%
to 40%...ASAP.51

“Our aggressive Plan calls for gains of about 5.5 share points of smokers 18-20 per year,
1990-93 (about 120,000 smokers per year). Achieving this goal would produce an
incremental cash contribution of only about $442MM during the Plan period (excluding
promotion response in other age groups and other side benefits). However, if we hold
these YAS [young adult smokers] for the market average of 7 years, they would be worth
over $2.1 billion in aggregate incremental profit. | certainly agree with you that this
payout should be worth a decent sized investment.” [emphasis in original]®?

In 2006, after reviewing the evidence against the tobacco companies in a civil racketeering case brought
forth by the U.S. Department of Justice, U.S. District Court Judge Gladys Kessler made this conclusion
about the industry’s marketing practices:

“From the 1950s to the Present, Different Defendants, at Different Times and Using
Different Methods, Have Intentionally Marketed to Young People Under the Age of
Twenty-one in Order to Recruit ‘Replacement Smokers’ to Ensure the Economic Future
of the Tobacco Industry.”s3

And in 2014, the U.S. Surgeon General eliminated all doubt regarding the industry’s role in perpetuating
our nation’s tobacco epidemic. He stated:
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“...the root cause of the smoking epidemic is also evident: the tobacco industry
aggressively markets and promotes lethal and addictive products, and continues to
recruit youth and young adults as new consumers of these products.”*

Increasing the Minimum Drinking Age Law to 21 Reduced Youth Drinking and Fatalities

The public health benefits and lessons learned from increasing the minimum drinking age to 21 offer
additional support for pursuing a higher MLSA for tobacco products. In the early 1980’s, many states
raised the legal drinking age to 21. By 1988, all states had minimum drinking age laws of 21.5% Data from
the Monitoring the Future Survey show that past month and binge drinking among high school seniors
decreased by 22 percent between 1982 and 1998, while youth drinking driver involvement in fatal crashes
decreased by 61 percent over this same time period. The decrease in drinking may account for some of
the decrease in drinking and driving.56

Subsequent research suggests that raising the minimum drinking age to 21 is associated with reduced
alcohol consumption among youth and young adults and fewer alcohol-related crashes.5” In fact, the
National Highway Traffic Safety Administration reports that, since 1975, increasing the minimum drinking
age has saved more than 21,000 lives.58 Moreover, research shows that, when the drinking age is 21,
individuals under 21 drink less and continue to drink less through their early twenties.>® With increased
enforcement of the law, these impacts could be even greater.t°

The IOM concluded in its review that “raising the minimum legal drinking age for alcohol coupled with
rigorous enforcement and penalties for violations has been associated with lowered rates of alcohol
consumption among adolescents and adults as well as with reduced rates of alcohol-related adverse
events (e. g. traffic crashes and hospitalizations).”6!

Benefits of Raising the MLSA to 21

Comprehensive approaches to addressing public health problems work. Much like increasing the
minimum drinking age has not eliminated underage drinking, a higher MLSA is not likely to eliminate
underage tobacco use. Rather, it is one more part of a comprehensive tobacco control effort that offers
several benefits that could help reduce youth tobacco use and increase the likelihood that youth will grow
up to be tobacco-free:

¢ Delaying the age when young people first begin using tobacco would reduce the risk that they will
transition to regular or daily tobacco use and increase their chances of quitting, if they become
regular users.%?

e Raising the MLSA to 21 would increase the age gap between adolescents initiating tobacco use
and those who can legally provide them with tobacco products by helping to keep tobacco out of
schools.3

e Younger adolescents would also have a harder time passing themselves off as 21-year-olds than
they would 18-year-olds, which could reduce underage sales.%

o MLSA of 21 may simplify identification checks for retailers, since many state drivers’ licenses
indicate that a driver is under the age of 21 (e.qg. license format, color or photo placement).°
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